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Retroactivity and the Common Law 2008-02-15

this book analyses the common law s approach to retroactivity the central claim
is that when a court considers whether to develop or change a common law rule
the retroactive effect of doing so should explicitly be considered and informed
by the common law s approach to statutory construction presumptively be
resisted as a platform for this claim a definition of retroactivity is
established and a review of the history of retroactivity in the common law is
provided it is then argued that certainty particularly in the form of an
ability to rely on the law and a conception of negative liberty constitute
rationales for a general presumption against retroactivity at a level of
abstraction applicable both to the construction of statutes and to developing
or changing common law rules the presumption against retroactivity in the
construction of statutes is analysed and one conclusion reached is that the
presumption is a principle of the common law independent of legislative intent
across private public and criminal law the retroactive effect of judicial
decisions that develop or change common law rules is then considered in detail
prospective overruling is examined as a potential means to control the
retroactive effect of some judicial decisions but it is argued that prospective
overruling should be regarded as constitutionally impermissible the book is
primarily concerned with english and australian law although cases from other
common law jurisdictions particularly canada and new zealand are also discussed
the conclusion is that in statutory construction and the adjudication of common
law rules there should be a consistently strong presumption against
retroactivity motivated by the common law s concern for certainty and liberty
and defeasible only to strong reasons ben juratowitch not only gives an account
of the operation of the presumption but also teases out the policies which
underlie the different rules this is particularly welcome lawyers and judges
often seem less than sure footed when confronted by questions in this field by
giving us an insight into the policies the author provides a basis for more
satisfactory decision making in the future the author not only discusses the
recent cases but examines the question in the light of authority in other
commonwealth jurisdictions and with due regard to the more theoretical
literature this is a valuable contribution to what is an important current
debate in the law happily ben juratowitch has succeeded in making his study not
only useful but interesting and enjoyable from the foreword by lord rodger of
earlsferry
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our common land by octavia hill is an essay in favor of the regulation of
public areas and the various laws involving common spaces shared by the
citizens of england excerpt probably few persons who have a choice of holidays
select a bank holiday which falls in the spring or summer as one on which they



will travel or stroll in the country unless indeed they live in neighborhoods
very far removed from large towns every railway station is crowded every
booking office thronged every seat nay all standing room is occupied in every
kind of public conveyance the roads leading out of london for miles are crowded
with every description of the vehicle van cart chaise gig drawn by every size
and sort of donkey pony or horse if it is a dusty day a great dull unbroken
choking cloud of dust hangs over every line of the road
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